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The disqualification of a judge generally deprives the judge of authority to act in connection with the pending cause 
except to select another judge or to make a transfer of the case in accordance with the law. 


Until a judge has recused himself or herself, the judge has full power and authority to act in the cause. | Accordingly, until 
the fact of disqualification is established in the manner provided by law, the judge may not surrender jurisdiction” and is not 
disqualified from acting in the case.” However, when that is done, the judge loses jurisdiction, and thereafter the judge is 
without authority to determine the cause or hear any matter affecting substantive rights of the parties.” The judge may not act 
further in any judicial capacity in connection with the action or proceeding in question® except to make the proper transfer 
of the case’ or take the appropriate steps for the selection of another judge.® In this connection, a disqualified judge has no 


authority to choose a substitute judge.” 


It follows that where, under statute, the filing of a proper affidavit of bias and prejudice conclusively establishes the right to a 
change of judge, on submission of such an affidavit, the judge has no jurisdiction to do other than transfer the matter to another 


judge!” except for instances outlined in the statute!! or except under extraordinary circumstances. 1? The filing of an affidavit 
of bias and prejudice against the trial judge after the issuance of a temporary restraining order without notice, too late to permit 


substitution of another judge within the life of the restraining order, justifies the extension by the judge of such order. = 
A decree rendered by a disqualified judge cannot be avoided by a successor if the successor is likewise disqualified. !* The 


disqualification of the regular judge does not affect the qualification of another judge with whom he or she temporarily exchanges 


circuits by agreement in accordance with constitutional authority. !° 
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CUMULATIVE SUPPLEMENT 


Cases: 


Having recused himself from a case, a judge has no more authority to take action in that case than does the ordinary citizen on 
the street. Barnes v. Jefferson Davis County School Dist., 160 So. 3d 1149 (Miss. 2015). 


Father's motion for substitution of judge could not be used to avoid consolidation of his complaint seeking to set aside order 


granting mother's petition for name change with petition and to allow him to relitigate petition, in violation of doctrine of res 
judicata. MCA 3—1—804; Rules Civ.Proc., Rules 42(a), 60(d). Tucker v. Tucker, 2014 MT 115, 375 Mont. 24, 326 P.3d 413 
(2014). 


[END OF SUPPLEMENT] 
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